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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
next in Case 11-1085, Angen, I|ncorporated v. The
Connecticut Retirenment Plans and Trust Funds.

M. Waxman.

ORAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONERS

MR. WAXMAN: M. Chief Justice, and may it
pl ease the Court:

Qur case is about whether the claim of
liability is in a fundanental sense class w de or
I ndi vidual. The heart of a 10b-5 claimis, | bought or
sold in reliance on a m sl eading statenent. The
guestion at the class cert stage is whether each
i ndividual will have to prove his own reliance directly
on the statenment, or whether every -- he can prove
indirectly reliance on the statenment by show ng that
everybody relied on a distorted market price.

A market price will reflect a statenment if
and only if the statenent is material and is mde
publicly on an efficient market. So, absent
materiality, the market price cannot be presuned to
reflect the statenent in question. And the

plaintiffs --
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CHI EF JUSTI CE ROBERTS:

materiality, that

price just

t he point

conmon to al

t he four

MR, WAXMAN:
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VWhy is that -- why

| woul d suppose if there's no

means that the effect on the narket

happens to be zero.

here is --

That's exactly correct. And

CHI EF JUSTI CE ROBERTS: Well, why isn't that

parti es?

MR. WAXMAN: M. Chief Justice, every one of

predi cates to the fraud-on-the-market theory,

which is a shortcut that -- that excuses plai

proving t

ntiffs from

hat | heard the statenment and relied on it --

every one of those predicates is comon.

VWhet her the market is efficient is conmmon.

Whet her the statenment is public is conmon. \Whether the

stocks were bought and sold during the period of market

di stortion is common.

The question is not whether --

JUSTI CE SOTOVAYOR: So is the fal

st at ement conmon as wel | ?

MR, WAXMAN:

conmon, but it is not a predicate to whether

can prove reliance on a statenent indirectly

And materiality is conmon.

sity of the

The falsity of the statenment is

or not you

by relying

on the integrity of the market price, because in an

efficient

mar ket |,

mat eri al public statenents,

Alderson Reporting Company
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they are true or false, will presumably nove the market
price.

And if you're trying to prove reliance on a
fal se --

JUSTI CE SOTOVAYOR: Can an individual who
has -- it has been deemed in -- in a cert certification
that an issue is inmmterial, could an individual
clai mant ever prove it's material ?

MR. WAXMAN: Sure. |'mnot arguing --

JUSTI CE SOTOVAYOR: On the
truth-on-the-market -- the truth-on-the-market defense,
which is the type of defense that you're raising here.

MR. WAXMAN: Yes. Either way. Let ne
expl ai n why.

There's no doubt that this Court's standard
for materiality announced in TSC v. Northway, and since
reiterated, is an objective standard. It doesn't depend
on who the relier was.

But the inability to prove to a certifying
judge that class-wide reliance can be -- that class-w de
reliance exists because the statenment was materi al
doesn't preclude a plaintiff |ike Connecti cut
Retirenment, which has said it's going to proceed whet her
there's a class or not, or any other nenmber of the

class, fromcomng to court and saying either, "I

Alderson Reporting Company
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directly relied on this statement and here's ny proof

that it's material to the trier-of-f

deci sion that the judge nakes at

act," because the

certification is not

bi nding on the trier-of-fact; or even to say, "I relied

on the integrity of the nmarket

that the

price, and | have proof

mar ket price was affected because here are

three investors, they' re all reasonabl e people, and they

say t hat

it was relevant, inportant to themin the total

m x of information involved."

JUSTI CE SOTOVAYOR: |'m

sorry --

JUSTI CE KAGAN: M. Waxman, that's just to

say that a plaintiff can always relitigate the question

of materi
isn't it
st at enent

of the cl

ality. But at the class certification stage,

correct that if the Court holds that a

is immterial, it's immterial for all nenbers

ass, and the suit has to be dism ssed? Isn't

that right?

suit cannot

VMR, WAXMAN: The suit cannot -- that is, the

Connecti cut Retirenent,

JUSTI CE KAGAN: It can't

proceed as a class action.

or any --

proceed as an

anything action, can it? | mean, the -- the renedy, if
you had thought that the statenent was immterial, is
not to say, | won't approve a class. It would be to say
the suit has no nerit.

Alderson Reporting Company
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MR. WAXMAN: | -- | think that's wrong.
think that's conceptually wong, Justice Kagan, in t
sense that all that the class certification decision
says is that the putative class representative can s
on his own behal f, but he can't drag everybody el se
the --

JUSTI CE KAGAN. Well, do you nmean to say
that a judge who has just ruled that a statenent is
i mmaterial is going to keep the case in his court
litigated by an individual plaintiff, even though he
just ruled that the statenent is inmterial ?

MR. WAXMAN:  Well, | want to -- 1'd |ike
cone back to the question of why whether, even if

your -- the prem se of your question is correct, it

he

ue

into

's

to

doesn't matter for this case. But let nme take one nore

run at -- at your premn se.

The next thing that would happen if I'm
right, presumably, and the case isn't over, the clas
just isn't certified, is that defendant, you know,
enbol dened by the judge's rule, will file a motion f
sunmary judgnment on the grounds that materiality --
el enment of the substantive offense, not materiality,
predicate to class certification -- has just been
determned in favor of me. That is a very different

gquestion for the Court.
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Materiality, as this Court has said, is
fact-sensitive, and it involves a bal anci ng of
credibility of witnesses or of expert opinions, and the
judge at the -- at the class cert stage has to find
facts and has to make a ruling.

VWhen it conmes up on summary judgnment, what
the -- if there is a dispute of material facts, what the
judge should do under the law is to say: Look, | just
held that |I didn't think it was material, but | resolved
di sputed material facts, and that's for the jury, and
this case will go to the jury.

JUSTI CE KAGAN: So you're saying that a
judge on a class certification stage-.can say: This is
i mmaterial, the statenment is immterial; therefore, this
can't proceed as a class action. But when a sunmary
judgnment notion conmes in arguing the exact sanme thing,
the judge will say: Oh, it's not immaterial after all,
or it's disputed enough that the case can conti nue?

MR. WAXMAN:  Well, in sone cases if -- if
the alleged fact is, you know, that Angen's president

got a haircut at 10: 30, the judge presumably can say

there are -- you know, this is immterial as a matter of
|l aw. But the vast mpjority of cases -- this is a
perfect exanple -- where they have statenents that in

the abstract, extracted fromthe total m x of

Alderson Reporting Company
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i nformation, |look pretty material. These are flagship
drugs. On the other hand, the evidence we wanted to

I ntroduce and the judge wouldn't hear because in the
Ninth Circuit the test is not proving facts, but sinmply
al l eging them - -

JUSTI CE KAGAN: | guess the question, M.
Waxman, is if it is not inmterial as a matter of |aw at
t he summary judgnent stage, how could a judge possibly
say it is material at the class certification stage?

MR. WAXMAN: The judge at the class
certification stage is required to weigh conpeting
evidence and -- and render his or her best judgnent. At
t he summary judgnent stage, a judge irs precluded from
doi ng that.

JUSTI CE KAGAN: So the class certification
stage becones kind of a super nerits inquiry?

MR. WAXMAN:  No, not at all.

JUSTI CE KAGAN: -- where the plaintiff has
to -- has to surmount a higher burden on the nmerits?

MR. WAXMAN:  No, no, no. The -- the class
certification stage requires the noving party, the
putative -- the -- the class representative who is
proposing to arrogate to hinmself and his nethod of proof
the fortunes of all the absent class nenbers, whether

they are direct reliers or indirect reliers, tie their

Alderson Reporting Company
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10

fortunes to his fortune at trial. And the judge sinply
has to say: |Is this a case in which reliance is a
common issue? That is the key through the certification
gate in 10b-5 cases.

JUSTI CE G NSBURG: | thought we were talking
about, M. Waxman, the materiality of the alleged
m sstatenent; and | amreally nonplussed by your answer
that if the judge says it's inmmterial, that doesn't end
it for everybody. Certainly it ends it for the class;
you said that. Should it also end it for the
representative of the class to say: GCkay, now |'m going
to come back, and this statenent, this finding of the
Immateriality doesn't bind ne.

Of course it's going to bind the class
representative. So if it's immterial, the case ends.
And if it is material, then it is material to everybody
in the class.

MR. WAXMAN:  Well, Justice G nsburg, let's

take an easier case. Let's say |I'm sonebody who bought

Amgen during the relevant period, and they - - the

j udge says, you know, |I've heard your -- |'ve considered
your event studies and | think this is -- information
isn't material. There is nothing whatsoever that

precludes me frombringing a suit and saying, here's ny

evidence of -- | directly relied; here's ny evidence of

Alderson Reporting Company
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11

materiality.

JUSTI CE SOTOVAYOR: How could that be --

JUSTI CE KENNEDY: Are you sayi ng that
there -- are you saying that there is a difference
between materiality for the fraud-on-the-market theory
and for direct reliance, or that there can be a
di fference?

MR. WAXMAN: The standard of --

JUSTI CE KENNEDY: And that if there was
fraud on the market, that is a materiality question
addressed at the certification stage, but if the class
isn't certified, the investor can still show that he had
had direct reliance that was reasonabl e?

MR. WAXMAN:  Yes.

JUSTI CE KENNEDY: Am | right about that?

MR. WAXMAN: You are -- You are either right
or wong, depending on how | understood you. Let ne --

(Laughter.)

MR. WAXMAN: Let ne start with you' re right,
Justice Kennedy, you're absolutely right.

JUSTI CE KENNEDY: Do the first part.

(Laughter.)

MR. WAXMAN: Okay. Materiality -- the quirk

of this case is that materiality is both, as all ny

Alderson Reporting Company
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friends on the other side agree, an essential predicate
of the fraud-on-the-market theory, that is the essenti al
predi cate of the ability to prove indirect reliance on
the statenent through an assertion that the market
price -- that the statenent distorted the market price.
Everyone agrees that if the statenment isn't material, it
didn't distort the market price, and therefore reliance
I's an individualized i ssue for those who actually heard
and detrinmentally relied on the statenent.

One of the elenments that has to be proven in
a 10b-5 case is reliance, which is what we were talking
about on the class cert stage, and there materiality is
a predicate for reliance. But even i-f reliance is
proven, materiality is also an elenent of a 10b-5(b)
cause of action, and the standard for materiality is the
same.

The real question in this case is what is
t he purpose of Rule 23? |If you think that the purpose
of Rule 23 is to postpone to the nmerits everything that
can be postponed without a risk of foreclosing valid
I ndi vidual clainms, we |ose. But that's not the purpose.
The purpose is for a court to determ ne whether all of
t he preconditions for forcing everyone into a class
action are present before you certify.

JUSTI CE BREYER: O you can take exactly

Alderson Reporting Company
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what you said and phrase it the opposite way.

MR. WAXMAN:  But | wouldn't.

JUSTI CE BREYER: | know you woul dn't, but |
suspect your opponents mght. That if it's the purpose
of the certification stage to try out every el enent of
liability at that stage rather than waiting for the
trial?

MR. WAXMAN:  No.

JUSTI CE BREYER: No, it's not. Good.

Now, once you say that, what you have said is,
you know, it could still be material for sone
i ndi vidual, even though there is no market reliance.
And simlarly, a silence going (indicating), sonme odd
set of words or whatever it is, although it's not false
for al nost anybody, for sone particular person it could
seem -- convey sonething false in sone particul ar set of
ci rcumnmst ances.

So let's try out falsity at the
certification stage, too. In fact, let's try out
everyt hing, because we could always think of a few
exanpl es where, despite the fact that, you know, that
it's only a common issue 99 percent of the time, we can
dream up a situation where it's not a commpn i ssue.

MR. WAXMAN: Justice Breyer, the point of

class certification is not to pre-try the nerits of the

Alderson Reporting Company
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case.

JUSTI CE BREYER: No, but you are saying with
a cert -- class certification here, if there is no
materiality there is no class; and you are repeatedly
faced with the question: You are absolutely right; in
fact there is no case. And so then what you say is, and
i ndeed | have a few instances here in which there could
be a case, and | would say | bet if we are, you know,
prof essorial enough, we could dream up a hypot heti cal
for anything, where there still is a case.

MR. WAXMAN:  The point of the class
certification, as this Court explained in Anchem and
ot her cases, and as the Rul es Advisory Conmi ttee notes,
is the question of whether there is class coherence in
the first place. It's not the nerits issue. |It's
whether it's fair for the class representative to inpose
on the defendant the juggernaut of class action and on
t he absent class nenbers their fortunes in his or her
hands. And what --

JUSTI CE KAGAN: M. Waxman, that is right,
and that's what we said in Walmart recently, that the
gquestion is a question of coherence; it's a question of
whet her the class wins or |oses together. And here, for
materiality, the class wins or |oses together. If it's

material, it's material as to everybody. If it's not

Alderson Reporting Company
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material it's not material as to everybody.

And that's just a function of the fact that
materiality, as we've repeatedly said, is an objective
test. It doesn't have anything to do with whether a
particul ar person finds it material. And where that's
the case, it seens to ne that the Walmart test, which
is, is an issue central to the -- you know, when you
rule on the issue, do you rule on each of the clains in
one stroke? The answer to that is yes.

MR. WAXMAN: Justice Kagan, this Court has
expl ai ned nmore than once, and | am now quoting from
Anchem that "class" -- "It is class cohesion and only
cl ass cohesion that legitimzes representative action in
the first place.” And that question, quote, "preexists
any settlement and therefore any fortiori any
litigation." Now --

JUSTI CE KAGAN: M. Waxman, | was sayi ng
that's right.

MR. WAXMAN:  Okay.

JUSTI CE KAGAN: There is class cohesion as
to materiality. People win or |ose on materiality
t oget her.

MR. WAXMAN: The -- there is class -- with
respect, there is class cohesion, investors cohere into

a class, only when the all eged m sinformati on was

Alderson Reporting Company
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significant enough to affect the price, thus enabling
the common claimof relying on the msinformation in the
sanme way. Letting a putative representative through the
certification gate wi thout show ng that key is |ike, on
a theory of no harm no foul, because we will all |ose

t oget her --

JUSTI CE G NSBURG: M. Waxman --

MR. WAXMAN:  -- is |like letting --

JUSTI CE GINSBURG. M. Waxman, there is no
gquestion about 23(a), right? The 23(a) prerequisites
have been sati sfi ed.

MR. WAXMAN: Not challenged in this case.

JUSTICE GINSBURG. So the only thing is
(b)(3), that is a question of |aw or fact comon to the
cl ass nmenbers predom nates over questions affecting only
I ndi vi dual nenbers. The question that predom nates is
t he question of were these representations material; if
they were material, then the certification is proper.

If they were immterial, it's not. [It's just -- | don't
understand why this isn't just a clear case of a
gquestion conmmon to the class; that is, the question of
materiality.

MR. WAXMAN: The answer, Justice G nsburg,
Is that the question at the class certification stage,

t he predom nance question is the reliance el ement, not

Alderson Reporting Company
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the materiality el enment.

Everyone agrees that materiality, |ike
falsity, like scienter, like |oss causation, are al
common questions. As this Court explained in Basic and
reiterated last termin Halliburton, in 10b-5 actions,
the question at class certification is whether reliance
needs to be proven directly; that is, individually by
peopl e who heard and acted in response; or whether the
shortcut that this Court authorized in Basic of allow ng
i ndi rect proof by proving that the statenent caused a
distortion of the market, is the way to go.

There are two tracks, and it happens in this
case that materiality is both an elenent which is comon
and a predicate to class-wide reliance. Everyone agrees
that you can't rely as a class on the -- the chall enged
m sst at ement unl ess the statement noved or had the
capability of noving the market price, and that's why
the materiality is the glue that holds --

JUSTI CE SCALIA: M. Waxman, you have a
habit of not pausing between sentences. You pause in
the mddle of the sentence, and you end a sentence and
go right on to the next. So | apol ogize for
I nterrupting but --

MR. WAXMAN: Not at all.

JUSTI CE SCALI A: -- but you |eave nme no

Alderson Reporting Company
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alternative

MR. WAXMAN: It's the red light.

JUSTI CE SCALI A:  Yes, | understand.

MR. WAXMAN: The purity.

JUSTICE SCALIA: Is it not the case that one
of the other elenents necessary for the
fraud-on-the-market theory would al so be deci ded
conclusively for future individual litigants, nanely the
efficiency of the market? A future litigant wll
ordinarily claim | either sold it at a depressed price
or bought it at an inflated price because of the

market's reaction to this particul ar fraudul ent

st at enent .

MR. WAXMAN:  Yes.

JUSTI CE SCALIA: So -- so you can say the
sanme thing about the efficiency of the -- of the market

being determned in this prelimnary question as you can
say about -- about the issue here.

MR. WAXMAN: That's absolutely right. And
the same is true for public statement. The way that the
Government in responding --

JUSTI CE KAGAN: \What is that statenent,

M. Waxman?
MR. WAXMAN: |'m sorry.

JUSTI CE KAGAN: Because the difference is if

Alderson Reporting Company
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there is an insufficient market, the case goes forward
and peopl e have to prove individual reliance, and that
means that the class splits apart and you don't get a
coherent class. So the function of your w nning an
argument either on publicity or on the efficient market
Is that the class becones incoherent, that everybody
then has to prove individual reliance.

But that's not what happens when you prove
immateriality. Wen you prove imateriality, the whole
class falls together, because it's immterial for
ever ybody.

MR. WAXMAN: That's not correct, and in any
event, that analysis, that approach i-s, as | was trying
to say, is like letting the fruits justify the search.

The question is at the tine that class
certification is sought, the question is do conmon
i ssues predom nate? And the question in a securities
case is, is reliance in fact, to quote this Court's
opinion, "in fact a common issue?" You also have to --
to show that in fact it's a conmon issue, you have to
show that the market reacted to the statenent, whether
it was true or false, whether it was made with scienter
or not, whether there was | oss causation or not, the
mar ket had to react, and to do that, you need all three

| egs of the stool.
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The statenment has to be material because
i mmaterial statements don't nove narkets.

JUSTI CE GINSBURG:. M. Waxman, the -- the
Basic opinion that started all this off, on page 242,
lists materiality as a comon question. The materiality
of the m srepresentation, if any, is listed as a common
gquestion, and that nade perfect sense to ne.

MR. WAXMAN: It nmakes perfect sense to ne as
wel |, Justice G nsburg, and |I'm not being sarcastic.
Materiality is a compn question. Just as are many of
the other elenents of a 10b-5 action --

CHI EF JUSTI CE ROBERTS: So at certification

you just assune that materiality -- you don't have to
showit. |If it's always a common question, you assune
it in trying to weigh out the nunber of -- whether or

not common issues predom nate or not.

MR. WAXMAN:  Well, the question, Justice --
| mean, for -- if it worked for class certification,
that would be fine. The question is, what the purported
cl ass representative has to show to get through the
certification gate to transform an ordinary bilatera
di spute about "you nade a false statenent, | relied on
it, it caused nme to | ose noney"” into sonething entirely
different, a class of tens or hundreds of thousands of

people, all of whom are proceedi ng together, all of
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their fortunes are married, and the defendant is faced

with the full class, what you have to show. And you

have to show that reliance is a commopn issue.

Regar dl ess of what you have to show down the road.
JUSTI CE G NSBURG. M. Waxman, you seemto

be setting out two determ nations of materiality. You

say in order to certify the class you have to show t hat

the m srepresentation was material. And in order to win

on the merits, you certainly have to show that the

m srepresentation was material. How do those two

findings of materiality differ? How does the finding

t hat you say nust be made at the certification stage

differ fromthe finding that nust be-made at the trial?
MR. WAXMAN: They differ tenporally, they

differ functionally, and they differ in terms of who

decides it and with what |evel of finality. They differ

tenmporally because the first question is, is this

case going to -- which of two tracks is this case going

to proceed?

Is it going to proceed as a -- as a direct
reliance case -- | heard the statenent and | relied on
it -- or is it going to proceed on a theory on behal f of
everybody that whether -- the people who relied on it,

t he people who heard it or who didn't hear it on a

theory that the -- we rely on the integrity of the
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mar ket, and the integrity of the market was inpaired if
the statenent was fal se.

In any event, there was a price effect. And
there isn't a price effect if the statenment wasn't
mat eri al and made publicly into an efficient market.

JUSTICE GINSBURG: But | still -- what does
"material" nean at the trial |level, what does "material"”
mean at the certification level?

MR. WAXMAN:  Material means at both, as this
Court said, that there is a substantial |ikelihood that
the informati on woul d have been viewed by a reasonable
i nvestor as having significantly altered the total m x
of information available. That is the test.

JUSTICE GINSBURG: So it's the sane
gquestion. It has to be -- if it's established at the
certification stage, it has to be established again at
trial?

MR. WAXMAN: That's correct. Just like the
mar ket efficiency and the public statenent and the
mar ket timng. Every one of those predicates has to be
proven to the jury's satisfaction at trial. All of them
are exactly the sanme in that respect.

May | reserve the bal ance of ny tine?

CH EF JUSTI CE ROBERTS: Yes, you mmay.

M. Frederick
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ORAL ARGUMENT OF DAVID C. FREDERI CK

ON BEHALF OF THE RESPONDENT

MR. FREDERI CK: Thank you,
M. Chief Justice, and may it please the Court:

The class certification process deterni nes
whet her the case can generate common answers for al
cl ass nenbers. So for three reasons --

JUSTI CE SOTOVAYOR: \Why don't you answer the
gquestion that was asked earlier, if Basic set forth a
presunption, and are you disputing that at the class
certification stage a defendant can prove that the
mar ket is inefficient?

MR. FREDERI CK:  Yes.

JUSTI CE SOTOVAYOR: So why shouldn't we hold
Basic to its position that all of its presunptions can
be rebutted as well, not just efficiency? Wy do we set
out efficiency as the one issue that can be rebutted?

MR. FREDERI CK: There is a lot to said about
Basic, and let me just start the ball rolling by nmaking
t hese observations. First, Basic did not try to
di stingui sh between the requisites of Rule 23 and the
substantive conponent of the fraud-on-the-market theory.
And that's inportant, because in that case the court
remanded for a redeterm nation of materiality, but it

uphel d the class certification order. So in the context
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of Basic, the court seemed to be thinking there was a
di fference between what needed to be proved for class
certification and what would need to be proved on the
merits of the case.

Now, the second thing to be said is that
Basi c needs to be read against the backdrop of Rule 23,
and especially this Court's recent decision in
Wal mart v. Dukes. Because materiality always generates
a common answer for all class menbers, it is the
qui ntessential comon issue that does not splinter the
class or cause it to be noncohesive for purposes of
under st andi ng predom nance.

JUSTI CE KENNEDY: Doesn't -- doesn't that
assunme that the efficient market theory is always
relevant to materiality? And there m ght be instances
in which there is subjective reliance, which we inquire
into, that is objectively reasonable, but that does not
I nvol ve a fraud on the market?

MR. FREDERICK: Only in a hypothetical case,
Justice Kennedy. And this is the absol ute nost
I mportant point that | can try to make today. 1In a
fraud-on-the-market case, the idea of reliance, the only
t heory of reliance that is being advanced, is indirect
reliance on the integrity of the market. There is no

ot her theory of reliance.
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VWhy do we know that in this case? For two
reasons. First, the Connecticut Retirenment System could
not be the class representative if it did not neet the
typicality requirenment of Rule 23(a), which the district
court found. This is on page 25A of the petition
appendi x, and has not been chal |l enged subsequently.

But why doesn't Connecticut have a direct
reliance theory? W know they don't because they have a
fiduciary duty to their investors to apply whatever
t heory they have of securities fraud. So we know in
this case, and this is by far clear in the
run-of -the-m ne fraud-on-the-nmarket case, that the cl ass
representative will only establish reliance indirectly
by showi ng that the integrity of the market was
I mpai red.

And so their construct is an entirely
hypot heti cal and theoretical one. It sinply does not
arise in the real world of fraud-on-the-market cases.

JUSTI CE SCALI A: M. Frederick, you -- you
say that, you know, it's a flukey hypothetical where --
where the -- the issue here would -- would cone up again
in a different context in an individual suit. Let --
let nme give you a -- a case that's not flukey and
hypot hetical. That is, it is usually the case that

peopl e who are allegedly defrauded in stocks rely upon
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the fact that they bought it at an -- at an inflated

price or sold it at a depressed price. Both of those
questions depend upon the efficiency of the nmarket.

If the market is not efficient, a question
that has to be decided for the class certification case,
the individual investor is not going to be able to say,
you know, that's -- that's why | got cheated, because
the market reflected this false statenent and | paid
nore nmoney for the stock than I should have. That --
that is not a flukey hypothetical. That is what wll
happen in nost individual cases. And yet, that question
of the efficiency of the market has to be decided at the
class certification stage.

MR. FREDERI CK: Ri ght, precisely because we
have to know are all the investors standing in the sanme
position. If the market is efficient and it is
absorbing information into the price, all investors wll
have the sanme question with respect to materiality.

JUSTI CE SCALI A:  You could say the sane
about materiality. |If it's immaterial, it isn't
reflected in -- in the market.

MR. FREDERI CK: They all lose on the nmerits
If there is no materiality. The question about
efficiency, Justice Scalia, and the reason why it is

advanced at class certification is because it serves a

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

27

gat ekeeping role in determ ning whether all the
i nvestors can show indirect reliance on the market. |If
the -- if the stock is thinly traded, there are no
public analysts, there are no stock reports given about
it, and no one knows exactly why is the price being
determ ned, that creates exactly the kind of individual
i ssues that would predomnate in a securities fraud
case.

JUSTI CE SCALIA: So -- so the difference you

assert is that, with respect to the issue here, it wll

be an issue in all individual cases, whereas with regard
to the efficiency of the market it will only be an issue
I n what, 95 percent of -- of the individual cases?

MR. FREDERI CK: No, the question is, does
efficiency serve as a nmeans of determining are all the
I nvestors simlarly situated? Are they a cohesive
class? |If the market is not efficient, and m nd you,
t hey conceded this question in their answer and they did
not chall enge the expert that was put into this report
on the question of efficiency, so that question's really
not in this case.

But in the case that you' re hypot hesi zi ng,
Justice Scalia, efficiency serves the gatekeeping
function of determning are all the investors simlarly

situated so that indirect reliance can be a -- a nethod
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of showi ng that predicate for a common answer to be
determ ned at trial.

JUSTI CE SOTOVAYOR: Could we --

MR. FREDERI CK: Publicity serves the sane
function.

JUSTI CE SOTOVAYOR: Could we get a
hypot hetical that | actually think could occur, which is
not a truth-on-the-market defense, but a known truth to
t he individual person seeking certification. So that
is, it's imaterial to that person because they were
told this information by someone and still trading.
Wul d that defense be available at certification?

MR. FREDERICK: | think irt -- where it gets
appropriately done is the adequacy and typicality prongs
of Rule 23(a), because that person has a different
factual basis for attenpting to assert a securities
fraud, and that person is not typical of the class and
so therefore would not neet the typicality requirenment
of 23(a).

Now, it is possible, certainly, that in
ot her cases there m ght be investors out there who do
have a direct reliance theory, but they are protected by
Rule 23 in a couple of ways. ©One is they can bring
their own case, and they can say, | directly relied on

Anmgen's misstatenments and the false things that they
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said about their flagship products and | therefore have
my own 10b-5 case, or if the class is certified and they
think they have a direct reliance theory, they can opt
out of the class.

JUSTI CE BREYER: This is true, but I'm--
I"'m-- I"mtrying to work out what, as | understand it
now, M. Waxman's point is -- is basically this, that --
t hat why do we use an efficient market theory? W use
It because if the market is efficient and the statenent
is public, then someone who bought over the narket is
buying in a -- in a wrld that reflects the fal se
statenment. | nean, that's -- so he -- there was
sufficient reliance indirectly.

Al right. So I think his point is, yes, |
can see materiality is sonmething that's relevant to
everybody. O course it is, a common issue in the case.
But also it is a feature of materiality that if it
wasn't material, then our theory of nmarket reliance --
mar ket -- efficient markets goes out the w ndow, because
you can have all the efficiency in the world, all the
publicity in the world, but still where sonmething to a
reasonabl e stockbroker is irrelevant, his reaction is
"who cares?" And therefore, although there could be
speci al cases, the efficient market theory plays no

rol e.
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Now, | think that's what his theory is, if |

understand it. And -- and | don't hope it is if I've
got it -- I nean, | hope | got it right. But -- but if
that -- so what's your direct answer to that?

MR. FREDERI CK: My direct answer to that is
that materiality still serves as a common answer. All

the investors are going to lose if it is not a materi al

m sstatenment that has any effect, and they will win or
they will have the potential towin if it is a
material --

JUSTI CE KENNEDY: Well, that -- that --

JUSTI CE SCALI A: The issue -- the issue is
not whether -- whether it's a common-.question or not.

MR. FREDERI CK: Well --

JUSTI CE SCALI A: The issue is whether
there's any reason to believe that the -- that the
mar ket reflects reality.

MR. FREDERI CK: Ri ght.

JUSTI CE SCALI A: That's the issue.

MR. FREDERI CK: But, Justice Scalia, | think
that the issue that you want to decide or you think that
you want to decide is what constitutes the efficiency of
the market, and that is a hotly litigated issue in many
securities cases. It just happens not to be at issue in

this one. And so the question of, you know, you've got
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a Fortune 200 conpany with 1.1 billion shares
outstanding, nine mllion traded a day during the cl ass
period. | nean, this is a hugely efficient market for
the stock that is at issue before you.

JUSTI CE BREYER: All right. So you're
saying in this kind of case, the -- the materiality or
not is not likely to be specially sufficient --
specially significant. |In fact, you are going to decide

if it is a conmmon issue, and there is no reason to
i mport that common issue into the prelimnary finding,
even if what | just parroted, we hope is true.

MR. FREDERI CK: Right. \What you're ending
up doing, Justice Breyer, is you are-:front |oading. You
are having a mni trial on the nerits, because the
materiality question here goes into what did the
executives think and nean when they were maki ng certain
statenments about clinical trials for their drug. What
was - -

JUSTI CE KENNEDY: You -- you are saying that
if everyone loses, if it's not material, that's a common
I ssue and therefore, the trial court at the
certification stage does not have to determne it.

MR. FREDERI CK: No, what |'m saying is that
it is -- because it is a common question, it is not one

to be decided at class certification. Just li ke
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falsity --

JUSTI CE KENNEDY: |'m not sure how that's
different fromwhat | said. But in other words, you are
saying that market efficiency is just presuned and
everybody wi ns or everybody | oses, and so you can have a
class action even though the trial judge is convinced
that there is no adequate common market theory to
support the common -- the conmon injury.

MR. FREDERI CK: That's not our position.

Qur position is that efficiency and publicity are

gat e- keepi ng functions to determ ne whether or not the
answer for indirect reliance on the market is a conmon
questi on.

JUSTI CE GI NSBURG. M. Frederick, you say --
you say, you point out quite rightly that the efficiency
of the market was conceded -- was conceded bel ow.

MR. FREDERI CK:  Yes.

JUSTICE G NSBURG: It was not chall enged.
Except that now, in Angen's brief, there is a suggestion
that the efficiency of the market is a nore
sophi sticated question. And it's not ny note -- binary,
| think is what they said -- it isn't that it's either
efficient or it's not efficient; it depends on other
factors.

MR. FREDERICK: It's a new concoction they
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have not argued before this stage of the briefing in
this case, and it's wong because all investors wll
rise or fall based on whether or not those statenents
that may have sonme subsidiary materiality effect are
going to be able to show that there was sone consequence
to the market. And it is that why -- that is why it is
still a common question, even if there are the
subsidiary inefficiencies --

JUSTI CE BREYER: Right. So if |I've got
this, your answer -- which | amtrying to follow it;
don't tell me I'mright if I"'mnot -- that with
efficiency of the market, that's not a traditional
el emrent of a tort --

MR. FREDERI CK:  Correct.

JUSTI CE BREYER: -- that is sonething
special to get into this theory.

MR. FREDERI CK: That's correct.

JUSTI CE BREYER: The publicity of the
matter, that is not traditionally a common el enent of
the tort, that is sonething special to get into this
t heory.

MR. FREDERI CK:  Correct.

JUSTICE BREYER. Wth materiality, it is a
common el ement of the tort always; it is traditionally

there; it will be litigated, so there is no specia
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reason to or desirability in or need for litigating at
t he outset.

MR. FREDERI CK: That's correct. And
Congress recogni zed that there were issues concerning
t hese various elenments. And that's why, in 1995, when
It enacted the PSLRA, it addressed scienter by inposing
a hei ghtened pl eadi ng requi renent and | oss causati on,
but it was asked to address materiality and reliance and
it chose not to. The first bill that was proposed woul d
have dealt with Basic, and the -- and the Congress voted
t hat down, and instead --

JUSTI CE SCALIA: But there is -- there is a
reason for deciding it earlier, and the reason is the --

t he enornous pressure to settle once the class is

certified. |In nost cases, that's the end of the

| awsuit. There's -- there's automatically a settlenent.
Now, one way of -- of certifying the class

Is to show, well, you know, it's an efficient market and

you can presune that everybody in the class relied on
the market. But that's only true if -- if the -- the
statement was material to the market. |If it was
immterial to the market, that isn't true. And you
shoul d not proceed any further, and you should not begin
this -- this class action which, in npst cases, is

sinply the prelimnary to a settlenent. There is a good
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reason for deciding it sooner.

MR. FREDERI CK: Well, Justice Scalia, you
woul d consign district court judges to having many
trials on the nerits because the fact that materiality
is such a highly contextual inquiry --

JUSTI CE KENNEDY: Well, you have the -- you
have the burden of justifying class certification --

MR. FREDERI CK:  True.

JUSTI CE KENNEDY: -- is that not correct?

MR. FREDERI CK: That's correct.

JUSTI CE KENNEDY: All right. Now suppose
there is some real question of whether or not the causal
chain hasn't been broken, the causal -chain between the
m sstatenent and the novenment in price. Don't you have
to prove the integrity of the causal chain?

MR. FREDERI CK: Yes.

JUSTI CE KENNEDY: At the certification
st age?

MR. FREDERI CK: Yes, but that's where
efficiency cones in, Justice Kennedy, and that's why,
when efficiency is contested at the class certification
stage, what cones in are proofs of does information end
up having an effect? And econom sts do event studies to
try to show the general level at which information wll

be absorbed into the nmarket price. That's where that
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| ssue gets contested. It does not get contested on the
question of materiality, because materiality | ooks at
the total mx of information that would be relevant to
an investor, not --

JUSTI CE KENNEDY: You say it's nmaterial even
t hough there is no cause in fact? | don't understand
t hat .

MR. FREDERI CK: What |'m saying is that the
efficiency question goes into the individual stock's
ability to absorb information, both nmaterial and
nonmat eri al i nformtion.

Now, the question on the nmerits, for which
all investors will either rise or fall together, is was
this conpany's m srepresentation a material one to the
reasonabl e investor? And that's why all investors are
going to have this sane answer, because it's the sane
obj ective inquiry.

The question that you -- you and
Justice Scalia are positing about the efficiency of the
mar ket is one on which there are disagreenents anpong the
| ower courts as to how to challenge and how to deal with
t hat question, but they do not do it on the basis of
materiality.

Judge Easterbrook had a very sound opinion

in the Schleicher case in which he goes through and he
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expl ains that when there is a fraud on the market case,
the notion of indirect reliance, where efficiency is
established, really evolves -- devolves down to the core
merits question of materiality. And that is a common
gquestion that -- in which all of the investors are going
to rise together.

But | do want to end by saying that, when
Congress | ooked at this question, it decided not to deal
with this question of efficiency or materiality. It was
faced with a specter of 300 |lawsuits being filed per
year that were securities fraud cases, in 1995, where a
93 percent settlenent rate was occurring, an average
settlement of nearly $9 mllion.

In 2011 the statistics showed that what
Congress did was successful in achieving the purpose
Congress attained. 1In the year 2011, there were 188
class actions filed; 50 percent of them were di sm ssed
nostly on the high-end pl eadi ng standards that Congress
had enacted in the PSLRA

So it's not really for this Court's province
to be inposing policy judgnents about what additi onal
requi rements ought to be put on 23(b)(3); Congress nmade
t hat judgnment. And these proceedi ngs that have gone
along in -- in this way were perfectly sound by -- with

the district court and the court of appeals.
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If the Court has no further questions?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Sherry.

ORAL ARGUMENT OF MELI SSA ARBUS SHERRY
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENT

MS. SHERRY: M. Chief Justice and may it
pl ease the Court:

| would like to start by going back to the
| anguage of Rule 23 and, in particular, the predoni nance
requi rement. The only question is whether common issues
predon nate over individual issues.

As several of the justices have recogni zed,
materiality is an objective inquiry, at least to a
common answer, and that common answer unites the class
rather than divides it. |If materiality is shown, the
cl ass nmenbers can proceed together on the
fraud-on-the-nmarket theory. But --

JUSTI CE SOTOVAYOR: But as Justice Scalia
poi nted out earlier, so is efficiency or nonefficiency.

MS5. SHERRY: And the difference --

JUSTI CE SOTOVAYOR: So that -- that
differentiation, articulating it that way, doesn't nove
the ball.

MS. SHERRY: | would disagree with that
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because the difference is with efficiency and with
publicity. |If the -- depending on the comopn answer,
the class may divide. It may fragnent because, even if
the market is inefficient, individual nenbers can make
out clains of direct reliance. You can rely on an

I nefficient market and prevail. You can rely on
nonpublic statements --

JUSTI CE SCALI A: \What's the difference
bet ween 100 percent and 95 percent? | nean, nost of the
other claims in -- in stock cases are going to be based
on what -- what the market price was when the person
bought or sol d.

So, you know, 95 percent i nstead of
100 percent, that's -- that's the basic difference?

MS. SHERRY: The -- the purpose of the class
certification stage with respect to predom nance is to
wei gh the common i ssues agai nst individual issues. And
with respect to market efficiency -- excuse nme -- narket
efficiency and publicity, those are two matters that --
that either bind the class together or divide them To
the extent the market is inefficient, or to the extent
the statenents are not public, they are not all getting
the information fromthe same source.

JUSTI CE BREYER: There are preconditions --

there are preconditions, not related to the nmerits, that
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do, in fact, justify the use of a special reliance
theory. Now |I've said that; of course, so is
materiality.

MS. SHERRY: But - -

JUSTI CE BREYER: But materiality, unlike the
other two, is part of the elenent of the basic case
where it is a conmon issue in this case -- and in
nost -- to everybody.

MS. SHERRY: And that is exactly right. And
the difference is --

JUSTI CE BREYER: |Is that exactly right?

Because | amgetting the -- facing the problema few
m nutes from now sonebody is going to say: Well, why is
that exactly right? | nmean, it is a precondition.

MS. SHERRY: | amgoing to say it's exactly

ri ght, because the confusion here is that materiality in
a fraud-on-the-market case serves two purposes: It is a
predicate to the fraud-on-the-market theory, but it is
al so an i ndependent, separate elenent. And what
Petitioners would have this Court do is isolate the two
I nquiries when they're really the same question.

It is asking the sanme question that leads to
the same answer, and it's one that unites the class.
There's -- Petitioners phrase the question as whet her

reliance --
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JUSTI CE SCALI A: |If you have the sane
gquestion, then maybe we shouldn't have this
fraud-on-the-nmarket theory. Because the whol e purpose
of it is -- is to -- to assune that -- that the whole
class was -- was danmaged and relied -- because you can
rely on an efficient market. But you can only rely on
an efficient market where there has been a materi al
m srepresentation. So maybe we shoul d overrul e Basic
because it was certainly based upon a theory that --
that sinply coll apses once you renove the nmateriality
el ement .

MS. SHERRY: The fraud-on-the-market theory,
however, is a substantive theory. |It's not a procedural
doctrine. To be sure, one of the practical consequences
is it allows classes to be certified, but it's a neans
of proving reliance in an inpersonal market in which
i nvestors trade today.

What the Court did in Basic was adapt the
direct reliance concept which envisioned face-to-face
transactions to the inpersonal market. And so with
respect to actually proving a fraud on the market,
you're absolutely right, but what we're tal king about
here is not whether a fraud on the market can be proven;
we're tal king about whether common issues predom nate

over individual issues.
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And Petitioners still fail to point to any
i ndi vi dual issues that would conme into play in a case
where materiality is not able to be shown. None woul d,
because materiality would kill the case for all.

JUSTI CE SCALI A: Materiality is a conmon
I ssue. Reliance is only a common issue if you accept
the fraud-on-the-market theory. That's the problem
And you are using the one, which is a comon issue, to
| eapfrog into the second, to make the efficiency of the
mar ket reasoning sonmething that it isn't.

MS. SHERRY: Wth all due respect, the two
really do collapse into one. Once you've proven that
the market is efficient, and once you' ve proven that the
statenments are public, you' re asking the same question
You can call it reliance or you can call it materiality.

JUSTI CE KENNEDY: Well, that then -- that

i nparts the question of 24 years of economc

scholarship -- | think that's how long it's been since
Basi ¢ was decided -- has shown that the efficient market
theory is -- is really an overgeneralization. It could

be much nore subtle than that and so you have an
advanced theory. But you want us to ignore that.

MS. SHERRY: No, | -- a couple responses to
that. The first one is the one that ny col | eague nmade,

which is that market efficiency isn't disputed here. It
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was conceded in the answer at paragraph 199. And not
only is it not -- is it not contested here, Petitioners
actually -- actually enbrace an efficient market in
order to pursue their truth-on-the-market defense.

And so nmy first response would be that's not
something to be addressed in this case. And ny second
response is Basic didn't adopt any particular economc
nodel of market efficiency. |If you | ook at footnote 24
of Basic, if you | ook at footnote 28 of Basic, the Court
makes very clear that it's not adopting an econom c
theory as far as how quickly or conpletely the
information is incorporated into the market price.

I nstead, it was | ooking at congressional
intent. It was |ooking at difficulties in direct proof.
And it was |ooking at commpon sense to reach a result and
again to adapt a reliance theory that was prem sed on
face-to-face transactions to the inpersonal market that
exi sts today.

And so, again, | wouldn't consider market
efficiency in this case. |It's not presented. To the
extent there's questions about how the determ nations
should be made in ternms of |levels of generality, that's
sonet hing that the | ower courts can deci de.

Today, all we're tal king about is the

materiality component and again focusing on whether or
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not common issues predom nate over individual issues.
It's a conparative inquiry. |t requires conparing
common issues on the one hand and individual issues on
the other. And Petitioners have not identified any

i ndi vidual issues that will actually cone into play as
the case is litigated.

The -- going to the -- sone of the policy
concerns that were raised, |I'd nake a coupl e points.
One is the one that ny coll eague made. Congress
addressed those policy concerns in the PSLRA, in SLUSA,
and it chose to address them through different neans.

The second point | would nake is the sanme
argunent could be made with respect to the other
el ements of the securities fraud cause of action. |If
t he argunent is you should have to prove it at class
certification because otherwi se the case is going to
settle, you could say the same thing with respect to
scienter, with respect to falsity, with respect to | oss
causation, which this Court in Erica John of course did
said did not have to be proven at the class
certification stage.

So in short, it proves too nmuch. The third
response is that there are countervailing policy
concerns and there are countervailing concerns that are

actually tethered to Rule 23 in terns of efficiency.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
45

Excuse ne. Petitioners --

CHI EF JUSTI CE ROBERTS: Do you -- do you
agree that you have to show materiality to rely on the
fraud-on-the-market theory to establish reliance?

MS. SHERRY: As a substantive matter on the

merits, yes. It is a predicate.
CHI EF JUSTI CE ROBERTS: | don't understand
why that is. |If you're trying to show reliance, and you

show that it's an efficient market, and that the
i nformation was -- was public, doesn't that show
reliance without regard to whether the statenent's

mat eri al or not?

MS. SHERRY: | think in terms of transaction
causation, what you're -- and reliance is referred to as
transaction causation -- what you're trying to showis

whet her or not the information affected or distorted the
mar ket price. And in order to show price distortion, it
does require that the information be material. And so
we accept that in terns of the fraud-on-the-nmarket

t heory --

JUSTI CE SCALIA: O, to put it differently,
an efficient market is a market that takes account of
material factors, right?

M5. SHERRY: | -- | would say it's --

JUSTI CE SCALI A: It's not an efficient
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market if it's, you know -- it's, who knows, randonf? It
t akes account of material factors.
MS. SHERRY: | would nake a m nor qui bble on
that. | would say that the market takes account of all
public information, but it only -- it only noves based

on material information, so that's exactly right.

And so our issue is not with the predicates
for the fraud-on-the-market theory. Qur issue is with
Petitioners equating the predicate fromthe
fraud-on-the-market theory with the actual prerequisites
of Rule 23. And this Court made it very clear in Shady
Grove that the only question at the Rule 23 stage is
whet her the prerequisites have been net. The only one
that we're tal king about here is predom nance. It's a
conparative inquiry between conmon issues and i ndividual
| ssues.

And if | can quickly go back to ny point
about countervailing policy concerns, as Petitioners
acknow edge, a determ nation of the class certification
stage is not binding on anybody -- in that case on the
ultimate fact-finder, or in any other case.

And so the problemw th Petitioners'
position is that it would require relitigation of the
materiality question at the nerits stage to the extent

the class is certified. O if it's not in every other
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case that is brought on the sane issue. That doesn't
serve the efficiency purposes that underlie Rule 23.

The -- in terms of absent class nenbers, he

suggests that absent class nenbers would sonehow be
prej udi ced, but as Your Honor, Justice Kagan, pointed
out, the only prejudice is that they wouldn't be able to
relitigate the very sane issue. That is protected by
allowing opt out. That is protected by Rule 23's
adequacy of representation requirenent.

And so that's already sufficiently
protected. The npbst efficient course is to actually
focus on comon issues. Materiality is a common issue.
It will result in the sanme answer for all. The class
rises or falls together. And class certification is not
about only certifying meritorious cases.

In 1966, when the current version of Rule
23(b)(3) was adopted, it was an innovation. It was a
change fromthe spurious class actions where it was a
one-way ratchet, where only the defendant was bound. In
the current rule of Rule 23(b)(3), you want to certify
class actions that are both neritorious and those that
are not, so it reaches a binding judgnment.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Waxman, you have 5 m nutes.

REBUTTAL ARGUMENT OF SETH P. WAXMAN
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ON BEHALF OF THE PETI TI ONERS

MR. WAXMAN: Thank you, M. Chief Justice.

The advisory commttee notes to the very
amendnment that Ms. Sherry was referring to states, "A
fraud case may be unsuited for treatnent as a cl ass
action if there was a material variation in the kinds or
degrees of reliance by the persons to whomthey were
addr essed. "

That is this case. The anomaly of our -- ny
friend's position is they concede that materiality is a
predicate for class reliance. They agree that unless
the statenent is material, however efficient the market,
however |oudly the statenent was published, there is no
detrinmental reliance on the integrity of the market
price.

Rel i ance can only be approved -- and
Justice Breyer, this goes to your traditional paradigm
case -- in the paradigmcase, reliance was proven by the
fact that you heard the statenment and you did sonething
in reliance on it, to your detrinent.

The i nnovation of Basic, and the notion that
Basic didn't say anything about class certification
under Rule 23 is astonishing, given the fact that the
whol e reason that the question of the

fraud-on-the-market theory was presented was the inquiry
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about whet her there could be -- whether the traditional

bil ateral method of proving detrinental reliance on a
statenment could be aggregated into a ginornous class by
all owi ng everyone to say well, we relied on the
integrity of the market price and a materi al

m sstatenent -- a material statement affected that
price.

They said "could have" --

JUSTI CE BREYER: Traditionally, how did that
work? How did that work traditionally? No class, okay?
Joe -- Farnmer Jones cones in, you have to showit's
fal se? You have to showit's material, and then you
show the reliance that he did sonmethi-ng on that basis --

MR. WAXMAN: Ri ght.

JUSTI CE BREYER: So the materiality was not
part of reliance. Materiality was an el enent that was
al ways proved, and then you went on to show reliance.

MR. WAXMAN: Exactly right. And what the
Court in Basic could have said, Justice Breyer, was:
Forget the fraud-on-the-market theory; we are going to
absolve, we are going to say that for 10b-5 actions, you
don't have to prove reliance directly on the statenent.
We are going to allow you to -- we -- we posit that
i nvestors rely in common on the integrity of the market

price; and if you can denonstrate to us that a
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chal | enged statenent noved the market, if there was

mar ket effect, we will allow you to proceed as a cl ass;
because then the common answer to the commopn question,
how are you going to prove reliance is we are going to
prove it all the same way, because investors rely on the
integrity of the market price.

Now, the Court in Basic --

JUSTICE GINSBURG: It sounds |ike you are
sayi ng you have to win on the nerits of the materiality
gquestion in order to get the class certified.

MR. WAXMAN:  You have to prove that there --
the Court explained correctly in Basic, and this -- this
actually goes to -- anticipates ny next point, Justice
G nsburg, the Court in Basic didn't say: Well, we're
going to allow you to --

JUSTI CE SCALI A: Excuse ne.

MR. WAXMAN: -- we're going to allow you

JUSTI CE SCALI A:  You -- you don't have to
prove it to get the class certified. You only have to
prove it to get the class certified with the benefit of
t he fraud-on-the-market theory.

MR. WAXMAN: Correct.

JUSTI CE SCALI A2 Which is a shortcut to

getting the class certified, right?
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MR. WAXMAN:  Yes.

JUSTI CE SCALIA: So this is just a condition
to the shortcut.

MR. WAXMAN:  Yes. And in fact it's a
shortcut to a shortcut. What the Court in Basic could
have said is: |If you want to proceed as a class, you
prove to the Court that reliance is common by show ng
that the market m sstatenent affected the market price.
But the Court in Basic went further in the direction of
class plaintiffs and said: You don't have to prove that
directly.

Al'l you have to prove -- we will allow that
to be presuned if you can denpbnstrate w thout effective
rebuttal four things: the statenment was of a type that
the market would care about; the statenent was nade
publicly in an efficient market; and the trading
occurred during the period between the m sstatenent and
the correction --

JUSTI CE BREYER: And the reason that we want

to prove it upfront in the 23 rather than wait till the
merits, where it will be argued anyway in exactly the
sane way -- the reason that we want to do it first is

since it's going to be there anyway and going to be
litigated anyway, unlike publicity, unlike efficiency.

But the reason we take this one and run it upfront is?
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And it can't be the answer we should
litigate everything before we litigate anything.

MR. WAXMAN:  OF course not.

JUSTI CE BREYER: Ckay. So -- so what's the
answer ?

MR. WAXMAN:  The answer is that this is
the -- that the point of Rule 23 is to say, you get to
use this very useful and powerful device if you have the
key to the gate, and the key to the gate is show ng that
t he answer to the question, will reliance be proven
commonly -- not |ost comonly, but proven comonly -- is
in fact yes.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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